UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

HASBRO, | NC.,
Pl ai ntiff,
v. : CA 03-482 T
DAVI D CHANG,
Def endant .

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the court is Plaintiff’s Mtion for an Award of Costs
(Docunent (“Doc.”) #54) (“Mdtion” or “Mtion for an Award of
Costs”). By the Mdtion, Plaintiff Hasbro, Inc. (“Plaintiff” or
“Hasbro”), seeks an award of costs in the above captioned matter.
The Mdtion has been referred to ne for prelimnary review,
findings, and recommended di sposition pursuant to 28 U. S.C. §
636(b)(1)(B). Defendant David Chang (“Chang”) has not filed an
objection to the Mdtion, and | find that no hearing is necessary.
For the reasons stated herein, | recomend that the Motion for an
Award of Costs be granted to the extent that Hasbro be awarded
costs in the amount of $3,497. 25.

Backgr ound

Hasbro sued Chang in Cctober 2003 for trademark
i nfringenment, copyright infringenent, trademark dilution and
tarni shnment, and unfair conpetition based on Chang’s manufacture
and sale of his GHETTOPOLY ganes, an offensive and raci st knock-
of f of Hasbro’s popul ar MONOPOLY® gane. See Conplaint for
I njunctive Relief for Violation of Sections 32 and 43 of the
Lanham Act and Section 501 of the Copyright Act (Doc. #1)
(“Conplaint”) 99 1, 16, 20-38; see also Plaintiff's Mem at 2.
Chang countercl ai med, seeking the cancellation of all trademark
regi strati ons owned by Hasbro for the term “MONOPOLY” for board



ganes on the ground of genericness. See Answer with Affirmative
Def enses and Counterclaim (Doc. #31) (“Answer”) at 7-8.

On January 31, 2006, this Magistrate Judge issued a Report
and Recomrendation (Doc. #48), recomendi ng that default judgnment
be entered agai nst Chang and that his counterclains be dism ssed
because of his repeated failures to provide discovery. Report
and Recomrendation of 1/31/06 at 25. In making this
recommendation, | found that Chang had engaged in a deliberate
pattern of delay and di sregard of court procedures, id., and that
no ot her sanction except default judgnent would be effective in
addressing his egregious violation of discovery obligations, see
id. at 23.

Chang did not file an objection to the Report and
Recomendati on of 1/31/06, and it was accepted by Chief Judge
Ernest C. Torres on February 17, 2006. See Doc. #49. Judgnent
for Hasbro and agai nst Chang was entered that sanme date. See
Judgnent (Doc. #51).

Di scussi on

Fed. R Cv. P. 54(d)(1)! states that “costs other than
attorneys’ fees shall be allowed as of course to the prevailing
party unless the court otherwise directs ....” Fed. R GCv. P
54(d)(1). Hasbro requests that it be awarded costs of $4,857. 60.

! Fed. R Civ. P. 54(d) provides in relevant part:

(1) Costs Other than Attorneys’ Fees. Except when express
provision therefor is made either in a statute of the United
States or in these rules, costs other than attorneys' fees
shall be allowed as of course to the prevailing party unless
the court otherw se directs; but costs against the United
States, its officers, and agencies shall be inposed only to
the extent permitted by Iaw. Such costs may be taxed by the
clerk on one day’'s notice. On notion served within 5 days
thereafter, the action of the clerk may be reviewed by the
court.

Fed. R Gv. P. 54(d)(1).



See Menorandum of Law in Support of Plaintiff’'s Mdtion for an
Award of Costs (“Plaintiff’s Mem”) at 1. In support of this
request, Hasbro has submtted a Declaration of Sneha Desai in
Support of Plaintiff’s Mdtion for an Award of Costs (“Desai
Decl.”) and a Bill of Costs (Doc. #55). The Bill of Costs
reflects that Hasbro’'s request for an award of $4,857.60 is the
sum of three fees: fees of the Cerk ($100.00), fees for service
of the sunmons and subpoenas ($1, 337.00), and fees of the court
reporter for all or any part of the transcript necessarily
obtained for use in the case ($3,420.60). See Bill of Costs at
1

Addressing first the filing fee for the action, Hasbro is
clearly entitled to this anmount. Although Hasbro has m stakenly
indicated that the filing fee was $100. 00, the docket reflects
that a filing fee of $150.00 was paid. Accordingly, | find that
Hasbro is entitled to recover this $150.00 filing fee.

Consi dering next the fees sought for service of sumobns and
subpoena, Hasbro has attached to its Bill of Costs five invoices
whi ch together total the requested anount of $1,337.00. These
i nvoi ces are listed bel ow

Servi ce Provider I nvoi ce No. Persons Served Char ge
Court Support, Inc. |2005002831 Adam Geyer $261. 00
Court Support, Inc. 2005003062 Rol co, | nc. $166. 50
Si erra Packagi ng Co. $166. 50
Court Support, Inc. | 2005003087 Kamat s & Wl fanger, PC $148. 00
Court Support, Inc. | 2005003003 I nsight Wrld G oup $185. 00
Express Productions $185. 00
Court Support, Inc. |[2005002758 i . FULFI LL. COv $225. 00
TOTAL CHARGES: $1, 337. 00




After review ng the invoices and charges |listed above, | find
t hat Hasbro shoul d be awarded the $1,337.00 it requests for
service of the summons and subpoenas.

Lastly, the Court considers Hasbro' s request for $3,420.60
for court reporter fees “for the only two depositions taken in
the case: one of Defendant David Chang in Los Angeles, CA, and
one of Adam Geyer, the artist who designed the Ghettopoly gane.”
Desai Decl. T 4. Wile the Court agrees that both depositions
were necessary for Hasbro to prosecute its clains agai nst Chang,
see Report and Recommendation of 1/31/06 at 19 (stating that the
Court read Chang’s entire deposition), the $3,420.60 which Hasbro
seeks includes $950.00 for videotaping and $460. 35 for providing
“realtime Rough ASCII/Transcript,” Bill of Costs, Attachnent 1
(d obal Deposition Services, Inc., Invoice) at 1, of Chang’ s
deposition. Although sonme courts have found that the cost of a
vi deot aped deposition is recoverable even if the party al so
obtains a hard copy of the transcript, see, e.g., Pixion Inc. v.
Pl aceware Inc., No. C 03-02909 SI, 2005 W 3955889, at *2 (N.D
Cal. May 26, 2005); Garonzik v. Wiitman Diner, 910 F. Supp. 167,
170 (D.N.J. 1995)(finding that expenses associated with
vi deot aped depositions are taxable to prevailing parties under

Fed. R Cv. P. 54(d)), other courts have reached the opposite
conclusion, at |least where there is no explanation as to why it
was necessary to videotape the deposition in addition to

obtai ning a stenographic transcript, see Rogers v. City of

Chi cago, No. 00 C 2227, 2002 W. 423723, at *3 (N.D. Ill. Mar. 15,
2002) (denyi ng request for costs resulting from vi deot api ng

plaintiff’s deposition where defendant provided no expl anation as
to why it was necessary to videotape the deposition in addition
to obtaining a stenographic transcript); In re: Paoli R R Yard
PCB Litig., Nos. 86-2229 et al., 1999 W 569435, at *8 (E.D. Pa.
Aug. 2, 1999)(“[With respect to costs associated with videotape




deposition transcripts, federal courts in the Eastern District of
Pennsyl vani a make a choi ce between taxing either costs associ ated
with the videotaping or costs incurred in preparing a
transcript.”), partially vacated on other grounds, 221 F.3d 449

(3 Cir. 2000); id. (“Courts generally do not allow recovery of
costs for both a videotape and witten transcript ....").

Here Hasbro has offered no explanation as to why it was
necessary to vi deotape Chang' s deposition. Accordingly, I find
t hat the $950.00 cost associated with the videotaping of his
deposition should not be allowed. Hasbro also has not expl ai ned
why it was necessary to have a realtine transcript of Chang’ s
deposition. Therefore, | find that the $460.35 cost for
providing such a realtine transcript should not be allowed. See
Rogers v. Gty of Chicago, 2002 W. 423723, at *3 (stating that
“only those costs which were reasonabl e and necessary” are

al lowable). After disallow ng these two expenses [which together
total $1,410.35 ($950.00 + $460.35 = $1,410.35)], | find that
Hasbro is entitled to $2,010.25 ($3,420.60 - $1,410.35 =
$2,010. 25) for court reporter fees.

In summary, | find that Hasbro should be awarded the $150. 00
filing fee which it paid, the $1,337.00 which it paid for service
of the summons and subpoenas, and $2,010.25 for court reporter
fees or a total of $3,497.25 ($150.00 + $1,337.00 + $2,010.25 =
$3,497.25). | so reconmend.

Concl usi on

For the reasons stated above, | recommend that the Mtion
for an Award of Costs be granted to the extent that Hasbro be
awar ded costs of $3,497.25. To the extent that Hasbro seeks
costs greater than $3,497.25, | recommend that the Mdtion be
deni ed.

Any objections to this Report and Recommendati on nust be
specific and nust be filed with the Clerk within ten (10) days of



its receipt. See Fed. R Cv. P. 72(b); DRI LR Cv 72(d).
Failure to file specific objections in a tinmely manner
constitutes waiver of the right to review by the district court
and of the right to appeal the district court’s decision. See
United States v. Val encia-Copete, 792 F.2d 4, 6 (1% Cr. 1986);
Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°
Cir. 1980).

DAVID L. MARTIN
United States Magi strate Judge
May 18, 2006




